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IN THE SUPREME COURT OF THE STATE OF UTAH 
THE STATE OF UTAH, 
Plaintitf-Respondent, 
vs. 
RONNIE LEE GARDNER, 
Defendant-Appellant. 
Case No. 21027 
SUPPLEMENTAL BRIEF OF APPELLANT 
STATEMENT OF ISSUES 
The s o l e i s s u e p r e s e n t e d by t h i s s u p p l e m e n t a l b r i e f 
i s w h e t h e r o r n o t t h e a p p e l l a n t was a f f o r d e d t h e e f t e c t i v e 
a s s i s t a n c e of c o u n s e l a t t r i a l and on a p p e a l . 
STATEMENT OF THE CASE 
The a p p e l l a n t was c o n v i c t e d of c r i m i n a l h o m i c i d e , 
m u r d e r i n t h e f i r s t d e g r e e , and s e n t e n c e d t o d e a t h . His c a se 
i s now on a p p e a l t o t h i s c o u r t . He was r e p r e s e n t e d a t t r i a l 
by Andrew A. V a l d e z and J a m e s A. V a l d e z and on a p p e a l by t h e 
same c o u n s e l a s w e l l a s Joan C. Watt and C u r t i s C. N e s s e t t , a l l 
of t h e S a l t Lake Lega l Defende r A s s o c i a t i o n . 
S u b s e q u e n t t o t h e f i l i n g of b r i e f s by b o t h p a r t i e s , 
t h e a p p e l l a n t f i l e d a " s u p p l i m e n t a l b r e i f " and " m o t i o n t o 
w i t h d r a w c o u n s e l " i n w h i c h he a l l e g e d t h a t he had r e c e i v e d 
c o n s t i t u t i o n a l l y i n a d e q u a t e c o u n s e l . P r e s e n t c o u n s e l was 
a p p o i n t e d on November 9, 1987 , t o i n v e s t i g a t e t h a t c l a i m . 
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STATEMENT OF FACTS 
T h e f a c t s p e r t a i n i n g t o t h e p r i n c i p a l a s p e c t s of t h i s 
c a s e a r e a d e q u a t e l y s u m m a r i z e d i n t h e b r i e f s f i l e d by t h e 
p a r t i e s . The f a c t s p e r t i n e n t t o t h e c l a i m of i n a d e q u a t e c o u n s e l 
a r e s e t f o r t h i n t h e a p p e l l a n t ' s " s u p p l i m e n t a l b r e i f " and " m o t i o n 
t o w i t h d r a w c o u n s e l . " 
T h e a p p e l l a n t r a i s e s s e v e r a l m a t t e r s i n t h o s e 
d o c u m e n t s . He c o n t e n d s t h a t h i s c o u n s e l f a i l e d t o r a i s e t h e 
d e f e n s e o f d i m i n i s h e d c a p a c i t y ( m o t i o n , p . 7 ) ; f a i l e d t o 
i n v e s t i g a t e t h e c a s e a n d w a s t h u s s u r p r i s e d by t h e t e s t i m o n y 
o f o n e J o r g e n s e n (jCcU , p . 9 a t R. 2 4 « 1 ) ; t h a t c o u n s e l c o m m i t t e d 
" b l u n d e r s " s u c h a s f a i l i n g t o r e q u e s t t h a t an i l l , e l d e r l y l a d y 
b e d i s c h a r g e d f r o m t h e j u r y p a n e l f o r c a u s e ( o p . c i t . , p . 1 0 ) ; 
t h a t c o u n s e l f a i l e d t o c o n f e r w i t h him and r e l i e v e h i s i s o l a t i o n 
i n m a x i m u m s e c u r i t y t o f a c i l i t a t e c o m m u n i c a t i o n ; t h a t c o u n s e l 
c o m p e l l e d h i m t o t e s t i f y a g a i n s t h i s w i l l (JEci. , p . 1 3 , 2 1 ) ; 
t h a t c o u n s e l f a i l e d t o o b j e c t t o t h e t e s t i m o n y of J o r g e n s e n , 
a D r . H e i n b e c k e r ( R . 2 7 8 9 ) a n d a M r . F u c h s ( R . 2 3 1 9 ) ( I d . , 
p . 1 6 ) ; a n d t h a t c o u n s e l g e n e r a l l y r e t u s e d t o c o o p e r a t e w i t h 
h i m a n d m i s r e p r e s e n t e d t r i a l a n d appellate strategy to him {p. 
2 6 , 2 4 - 2 7 ) . 
ARGUMENT 
THE APPELLANT'S CONTENTION THAT HE RECEIVED 
INADEQUATE COUNSEL IS PREMATURE. 
I n o r d e r t o c o n s i d e r an i s s u e on a p p e a l , t h i s C o u r t 
m u s t be s u p p l i e d w i t h r e c o r d e v i d e n c e . The d i f f i c u l t y w i t h t h e 
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a r g u r o ^ i i - ; r, -c.c.-u i ^ p e i . a n t i s tha*~ they are unsupported 
by such e v i d e n c e , w i t h the e x c e p t i o n of the f a i l u r e to o b j e c t 
to t h e t e s t i m o n y of Jorgensen, r Heinbecker ai id Fi ici i s . Thus , such 
a r g u m e n t s are premature and cannot be e n t e r t a i n e d for procedura l 
reasons on t h i s d i r e c t a p p e a l . 
11 :i 5 c o r i e c t 11 1 a t i 1«; ) e x p e r t w a s c a 11 e d i n the g u i l t 
p h a s e of the t r i a l to e s t a b l i s h that t he a p p e l l a n t s u f f e r e d such 
trauma from h i s g u n s h o t wound t h a t he was u n a b l e to form t h e 
r e q u i s i t e . . •: .- s iii.i! i t murder . However , the r e a s o n s f o r 
t h i s a b s e n c e do not appear : the r e c o r d . L i k e w i s e , the f a i l u r e 
of c o u n s e l t o i n v e s t i g a t e . •* ••- -•-' * ' . u r p r i s ^ . a e s s ' s 
t e s t i m o n y , c o u n s e l ' s f a i l u r e to s e e k to h a v e a j u r o r : e x c u s e d 
f o r c a u s e f o r h e a l t h r e a s o n s , c o u n s e l ' s f a i l u r e to c o n f e r w i th 
t h e a p p e l ] -i - ^ -^.--
 ;-,-r-:o<-< [.r, ...;: confinement and c o u n s e l ' s 
m i s r e p r e s e n t a t i o n s to t h e a p p e l l a n t it!, appear nowhere in the 
r e c o r d . 
I t may w e l l be t h a t t h e a p p e l l a n t has m e r i t o r i o u s , 
l e g i t i m a t e c l a i m s c o n c e r n i n g h i s r e p r e s e n t a t i o n . However, he 
has c h o s e n a p r o c e d u r a l l y i n a p p r o p r i a t e method to present., them. 
T h i s C o u r t has r e p e a t e d l y r u l e d t h a t where the record on appeal 
i s s i l e n t , "we do not presume e i t h e r e r r o r or p r e j u d i c e ( c i t a t i o n 
o m i t t e d ) . m e • - party who s e e k s 
t o u p s e t t h e j u d g m e n t , . . •. • ^ o s e n c e ot r e c o r : e v i d e n c e t o 
t h e c o n t r a r y , we assume r e g u l a r i t y m L :^ <r •* ;-. •: c ,nd 
a f f i r m t h e j , - - ; t • • : t a t ions o m i t t e d ) " S t a t e v . J o n e s , 
657 P.2d 1263 , 1267 (Utah, 1 9 8 3 ) . 
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There is record evidence t h a t the a p p e l l a n t f s t r i a l 
c o u n s e l f a i l e d to ob jec t to the tes t imony of Jo rgensen , Dr. 
Heinbecker and Fuchs. Jorgensen t e s t i f i e d in r e b u t t a l as to 
t h e a p p e l l a n t ' s m e n t a l s t a t e a t the t ime he committed the 
offenses. He was, if bel ieved, a damaging wi tness . Nonetheless, 
under the more l i b e r a l r u l e s of review in c a p i t a l cases (see , 
e . g . , S t a t e v . Wood, 648 P.2d 71 (Utah, 1982) ) , t h i s Court 
may well e n t e r t a i n the issues surrounding Jorgensen 's testimony. 
Those i s s u e s a r e s e t f o r t h b e g i n n i n g a t page 78 of t he 
a p p e l l a n t ' s b r i e f . If t h i s Court d e c l i n e s to cons ide r tnose 
i s s u e s , then the appe l l an t wil l have the remedy set forth l a t e r 
in th i s b r ie f . 
I t i s c o r r e c t t h a t the a p p e l l a n t ' s counsel did not 
object to the testimony of Dr. Heinbecker or Mr. Fuchs. However, 
a p p e l l a n t ' s counsel ca l l ed both men as witnesses in the penalty 
phase in an e f f o r t to avo id the d e a t h p e n a l t y . Thus, any 
o b j e c t i o n i s c l e a r l y waived. However, the dec i s ion to c a l l 
those w i tne s se s might be s u b j e c t to chal lenge. Yet, again, no 
reasons tor tha t decision appear in the record. 
The a p p e l l a n t i s not without a forum to p r e s e n t his 
c l a i m s ; he has only chosen the wrong method. His s i t ua t i on may 
be l ikened to t ha t of the a p p e l l a n t in S t a t e v . Johnson, 635 
P. 2d 36 (Utah , 1981) . There , the a p p e l l a n t sought an order 
extending the time to f i l e an appeal with th i s cour t . He claimed 
he had requested both retained and appointed counsel in a timely 
manner to f i l e i t , but t h a t both f a i l e d to do so . This Court 
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n e l o t h a ~ : l - • ' iiuL e n l a r g e t h e - ' J. ^ J W . 
n o t e d t-haf J o h n s o n « a - . wi t r iou- •. r e m e d y . 
If. s u g g e s t e d t h a t - : . * - : m o t i o n r :>r r i l e ; t n e d i s t r i c t 
^ ' y j t : u n u e r RujLt; DOD * . - . e e v i d e n c e 
- i : be t a k e n *-^  e s t a D i i S i , t . ie v a l i d i t y ->t . : - . . i i . i i s . 
T h e s a r ne r e s u l t - s n o u l d ^ r e a c h e d h e r e . I'm i s I 'MIJM 
s h o t i * • ifi a p p e , . a :: f ° e 1 a . r : rid t h e 
r e c e i v e d i n e f f e c t i v e a s s i s t a n c e -;t r o u n s e l , n e t b e c a u s e t h o s e 
c l jiiTiS 13'.:^ :*-•: - i t
 x l l t i i j - o , t i l e m - ' ^ ; - •• 
1
 • i - ; not- r e c o r d e v d i o i k - s u p p o r t t n t n „•-
P ' l i n t . H i s r e m e d y l i e s . n an j v . d e i . L i a i j h e a r i n g i n o i s t r i . ' * ' 
C u u r t • 
CONCLUSION 
i \i e ;»p
 t
s
, e I i a.» L ' 3 o i a n i i o t i n e r t e " ' ' - ± • '• • * . . 
R e s p e c t t J ; !y s u b m i t t e d t h i s | | - ^ d a y of J a n u a r y , 
1 9 8 8 . 
EDVy/ARD K. BRASS 
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